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I  PREFACE  _  _ — 

The  purpose  of  this  paper  is  to  make  some  practical  suggestions  which  are  • 

helpful  to  the  new  base  Claims  Officer  investigating  medical  malpractice  claims 
submitted  under  the  Federal  Tort  Claims  Act  (28:2674).  It  is  intended  to  be  used 
as  a  handout  to  students  attending  the  Claims  and  Tort  Litigation  Course  at  Maxwell  H 

AFB,  but  could  just  as  well  be  used  by  new  Claims  Officers  who  have  not  attended 
the  course.  As  the  title  implies,  the  focus  is  on  providing  a  practical  tool  for 
the  base  Claims  Officer,  rather  than  on  developing  another  work  to  insure  compli-  • 

ance  with  existing  directives  and  policies.  Therefore,  these  guidelines  should 
be  used  in  conjunction  with  existing  material  on  the  subject  provided  by  higher 
headquarters.  Since  the  author  has  been  exposed  to  the  claims  business,  some  of  • 

the  material  presented  will  unintentionally  duplicate  material  presented  in  vari¬ 
ous  official  formats.  However,  since  the  exposure  has  not  been  great,  some  of  the 
material  may  not  be  entirely  consistent  with  official  publications  on  the  subject.  P 

Therefore,  the  reader  is  urged  to  apply  good  judgement  in  following  these  guide¬ 
lines.  On  the  other  hand,  it  is  hoped  that  the  limited  exposure  of  the  author  to 
medical  malpractice  will  not  impede  some  fresh  approaches  to  the  problem  of  inves-  # 

tigating  malpractice  claims. 

While  the  Medical  Law  Consultant  (MLC)  and  the  headquarters  staff  attorney 
(JACC)  play  important  roles  in  investigating  malpractice  claims,  the  base  Claims  9 

Officer  is  the  key  actor  in  the  process,  and  it  is  this  individual  to  whom  these 
guidelines  are  directed.  Subsequent  to  Chapters  One  and  Two,  the  chronology  used 
in  these  guidelines  follows  closely  the  sequence  used  to  investigate  a  malpractice  § 

claim;  beginning  with  a  discussion  on  how  to  find  out  about  hospital  incidents, 
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CONTINUED 


and  ending  with  how  to  write  the  memorandum  opinion.  Chapter  One  covers  back¬ 
ground  information  on  a  sample  of  73  claims  filed  at  Lackland  AFB  over  a  five- 
year  period  beginning  in  1978.  Data  from  this  sample  is  referred  to  repeatedly 
throughout  the  paper.  Chapter  Two  deals  with  the  subject  of  malpractice  claims 
involving  hospital  machinery  and  equipment.  The  final  chapter  includes  a  summary 
and  a  discussion  of  some  major  shortcomings  in  the  claims  process  that  the  new 
Claims  Officer  should  be  aware  of. 
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Chapter  One 


BACKGROUND 

In  order  to  provide  a  useful  framework  for  discussion,  information  was 
gathered  from  73  malpractice  claims  arising  over  a  five-year  period  at  the  Air 
Force's  largest  hospital  -  Wilford  Hall  Medical  Center  (W1IMC)  -  and  will  be 
constantly  referred  to  in  this  paper.  This  information  consisted  of  21  separate 
facts  extracted  from  each  claim  and  grouped  under  four  broad  categories  involv¬ 
ing  the  nature  of  the  claim,  status  of  the  claimant,  data  on  the  claim,  and 
processing  time  of  the  claim. (See  Appendix  A)  Since  the  existing  data  system 
for  claims  -  CAMP-  does  not  track  most  of  the  information  used,  it  had  to  be 
manually  extracted  from  each  claim  file.  This  sample  of  73  claims  files  repre¬ 
sents  the  number  of  completed  files  available  locally  from  1978-1982,  but  because 


some  files  were  retired  or  are 

being  used 

in  litigation, 

it  does  not  represent 

the  total  number  of 

malpractice 

claims  filed  during  the 

period.  These  total 

-  • 

claims  figures  are 

as  follows: 

(a) 

(b) 

(c) 

(d) 

Ce) 

• 

Year 

Number 

Number 

Amount 

.Number  in 

Filed 

Filed 

Paid 

Litigation 

1978 

22 

5 

385,809 

4 

1979 

17 

5 

976,500 

4 

• 

1980 

14 

i 

10,000 

3 

1981 

25 

4 

1,465,000 

6 

1982 

24 

2 

14, 500 

2 

• 

1 

• 

Since  all  of  the  1982  claims  have  not  been  finalized,  there  will  likely  be 
a  substantial  increase  in  the  numbers  shown  in  columns  c,  d,  and  e  for  that  year. 
It  is  interesting  to  note  that  a  single  claim  accounted  for  the  vast  majority 
of  the  money  paid  in  1978,  1979,  and  1981.  $250,000  was  paid  on  one  claim  in 
1978;  $650,000  in  1979;  and  $1.3  million  in  1981.  Besides  paying  a  dispropor¬ 
tionately  large  sum  of  money  each  year  on  a  single  claim  involving  serious  injury, 
both  the  number  of  claims  paid  and  the  number  ol  claims  resulting  in  litigation 
remain  consistently  low  in  relation  to  the  number  of  claims  filed  each  year. 
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Chapter  Two 


CLAIMS  INVOLVING  MEDICAL  EQUIPMENT 

The  1981  claim  referred  to  in  Chapter  One  which  resulted  in  a  $1.3  million 
settlement  is  an  excellent  example  of  a  claim  involving  defective  hospital 
equipment.  In  this  case,  the  brain  of  a  newborn  girl  was  severely  damaged  when 
she  received  a  transfusion  of  grossly  overheated  blood.  The  blood  was  ov  eated 

due  to  a  defective  thermostat  in  a  blood  warming  machine  (hemokinetothei  The 

government  was  probably  liable  because  a  supervisor  knew  of  the  defect,  : 
allowed  the  machine  to  remain  in  service.  (20:475) 

The  Claims  Officer  must  insure  that  any  medical  equipment  involved  in  an 
injury  to  a  patient  is  immediately  identified  and  isolated.  If  this  is  not  done, 
particularly  if  the  machine  is  in  short  supply,  it  may  be  used  again  on  another 
patient  before  it  is  repaired.  For  example,  the  blood  warmer  causing  injury  to 
the  newborn  was  not  identified  with  certainty  until  the  malpractice  claim  was 
filed  months  after  the  incident,  and  may  have  been  reused  many  times  before  it 
was  repaired.  The  Claims  Officer  must  also  insure  that  all  maintenance  records, 
operating  manuals,  and  supply  documents  pertaining  to  the  machine  are  likewise 
identiiied  and  isolated.  Maintenance  records  are  useful  not  only  to  identify 
a  possible  defect  in  the  machine,  but  also  to  see  if  required  periodic  and 
preventive  maintenance  was  performed,  operating  manuals  can  be  used  to  compare 
the  operator's  actual  use  ol  the  equipment  with  the  operational  guidance  recom¬ 
mended  by  the  manufacturer.  In  this  regard,  it  is  highly  beneficial  for  the 
Claims  Officer  to  view  the  machine  in  operation,  and  to  take  photographs  during 


the  operation.  Since  persons  reviewing  the  claim  ordinarily  do  not  have  access 
to  the  machine,  photographs  are  extremely  valuable  to  help  understand  hov,  the 


machine  works.  The  more  the  Claims  Oliicer  understands  the  technical  aspects 
of  the  machine  in  question,  the  better  off  the  government  will  be.  Supply 
documents,  such  as  purchase  orders  or  requisitions,  might  also  be  useful  to  deter¬ 
mine  if  a  particular  component  of  the  machine  has  had  a  history  of  repairs  or 
replacement.  The  maintenance,  operations,  and  supply  records  on  the  machine  in 
question  are  critically  important  to  determine  whether  the  injury  was  caused  by 
a  defect  in  the  machine  or  due  to  operator  negligence. 

If  it  is  determined  that  the  injury  was  caused  by  a  defect  in  the  machine, 
the  government  may  be  totally  or  partially  indemnified  by  the  manufacturer. 
However,  before  discovery  is  taken,  the  plaintiff  nay  not  know  whether  the  injury 
was  caused  by  a  defect  in  the  machine  or  by  operator  negligence;  therefore,  the 
manufacturer  will  routinely  be  joined  as  co-defendent  with  the  government  in  the 
original  complaint.  When  this  occurs,  the  Claims  Uiiicer  should  be  very  cautious 
in  dealing  with  the  plaintiff  who  may  informally  solicit  protected  information 
ostensibly  for  use  against  the  manufacturer,  while  in  reality  it  will  be  used 
against  the  government.  Once  a  claim  against  the  government  is  filed,  regardless 
of  the  number  of  co-def endents  involved,  information  In  government  hands  should 
be  disclosed  to  the  plaintiff  only  as  required  by  the  Federal  Rules  of  Civil 
Procedure.  (25:26-Jb) 
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Chapter  Three 


SOURCES  OE  INFORMATION 

Obviously,  a  malpractice  investigation  cannot  begin  until  the  Claims  Officer 
learns  of  the  incident  causing  the  injury-  If  the  incident  occurs  at  a  Medical 
Center,  the  MLC  is  one  of  the  best  sources  of  information.  To  learn  of  incidents 
occurring  at  other  large  facilities,  such  as  regional  hospitals,  the  Clains 
Officer  should  work  closely  with  hospital  officials  including  the  Vice  Commander, 
Chief  of  Services,  and  Administrator.  At  smaller  facilities,  such  as  base 
clinics,  the  clinic  Commander  may  be  the  best  source  of  information.  The  hos¬ 
pital  Inspector  General  (IG)  should  always  be  consulted  because  the  incident 
ray  have  also  been  the  basis  of  an  IG  complaint,  and  if  so,  the  IG  report  should 
be  appended  to  the  claim  file.  While  the  IG  report  contains  a  wealth  of  infor¬ 
mation  about  the  incident,  because  of  the  chance  of  bias,  the  Claims  Officer 
should  always  conduct  an  independent  investigation.  Another  fertile  source  of 
information  concerning  potential  malpractice  claims  is  the  Risk  Management 
Committee.  This  committee  usually  meets  montiily  and  is  attended  by  key  staff  and 
division  chiefs.  Ordinarily,  details  ot  malpractice  cases  are  not  discussed  at 
committee  meetings,  but  nevertheless,  an  alert  Claims  Officer  will  often  learn 
about  incidents  meriting  further  investigation. 

When  the  Claims  Officer  learns  of  an  incident  involving  a  potential  claim, 
the  investigation  can  be  started  while  the  facts  are  still  fresh  in  mind,  ilow 
far  to  proceed  before  a  claim  is  actually  filed  depends  upon  the  risk  oi  liabil¬ 
ity  to  the  government.  If  the  risk  is  substantial,  the  investigation  should 


proceed  as  if  a  claim  had  already  been  filed.  If  the  risk  is  slight,  it  is  still 
a  good  idea  to  keep  a  summary  of  the  incident,  along  with  names  and  addresses 
of  the  personnel  involved  and  their  .mediate  plans.  When  an  investigation  is 
delayed,  not  only  do  memories  fade,  but  the  personnel  involved  may  no  longer  be 
readily  available  due  to  transfer  or  separation  from  the  service.  The  claims 
interview  becomes  much  more  difficult  when  the  subject  has  transferred,  and 
sometimes  impossible  when  the  subject  has  been  discharged.  Occasionally,  the 
discharged  physician  will  refuse  to  cooperate  in  the  investigation,  and  as  a 
practical  matter  there  is  little  that  can  be  done  to  compel  cooperation.  When 
this  happens,  the  Claims  Officer  should  remind  the  physician  that  the  claim  is 
against  the  United  States  instead  of  the  individual  physician,  and  that  a  sub¬ 
poena  can  and  will  be  issued  if  necessary  to  secure  testimony  at  trial. 


Chapter  Four 


MEDICAL  RECORDS 

As  soon  as  an  incident  occurs  which  will  likely  lead  to  a  malpractice  claim, 
the  Claims  Officer  should  request  that  the  medical  records  on  the  injured  party 
be  promptly  secured.  Prior  to  an  incident,  most  medical  facilities  provide  lit¬ 
tle  records  security,  and  a  record  will  sometimes  disappear  or  be  altered  in 
some  manner  before  it  is  secured.  The  first  place  the  Claims  Officer  should  look 
for  a  missing  record  is  with  the  patient  who,  believing  that  he  owns  the  record, 
sometimes  borrows  it  to  take  to  his  attorney.  In  this  event,  the  patient  should 
be  informed  that  the  medical  record  belongs  to  the  government,  and  that  the  claim 
will  not  be  processed  until  it  is  returned.  Missing  records  can  be  fatal  to  the 
government's  case.  For  example,  in  one  case,  an  anesthesiologist  at  WHMC  removed 
his  notes  from  the  chart  covering  a  critical  period  while  the  claimant  was  in  the 
Intensive  Care  Unit  following  surgery,  and  he  stubbornly  refused  either  to  return 
them  or  to  provide  a  statement  concerning  tiis  treatment  of  the  patient.  Shortly 
thereafter,  the  anesthesiologist  was  discharged  from  the  service,  and  the  govern¬ 
ment  eventually  had  to  settle  the  case  due  to  lack  of  complete  medical  records. 

It  is  obviously  very  difficult  to  defend  against  a  claim  of  malpractice  if  a 
written  record  of  the  treatment  rendered  cannot  be  produced. 

Alteration  of  entries  in  the  record  occurs  less  frequently,  but  when  it  does 
happen  it  usually  serves  to  flag  treatment  problems  which  otherwise  might  not 
have  been  recognized  by  the  claimant  as  significant.  This  also  can  be  devasta- 
tiving  to  the  government's  case.  For  instance,  in  the  blood  warmer  case,  critical 
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temperature  readings  of  the  blood  were  obliterated  by  someone  with  access  to 
the  record.  The  plaintiff  quite  naturally  assumed  that  the  true  temperatures 
were  obliterated  to  protect  against  damaging  disclosure,  as  was  probably  the 
case.  The  obliteration  became  an  important  factor  in  the  decision  to  settle 
the  case  before  trial. 

Besides  securing  inpatient  and  outpatient  records  maintained  in  the  central 
records  section,  individual  clinics  should  always  be  checked  for  separate  records 
maintained  on  the  patient  treated  there.  Once  the  complete  record  has  been 
secured,  enough  information  can  be  obtained  from  it  to  begin  the  investigation, 
and  in  no  event  should  the  investigation  be  delayed  awaiting  copies  ordered  from 
the  records  section.  To  avoid  unnecessary  work,  the  three  copies  of  the  record 
required  by  the  Claims  Officer  should  not  be  ordered  until  the  claim  is  filed. 

In  a  busy  hospital,  obtaining  adequate  copies  of  medical  records  is  often  one 
of  the  most  difficult  tasks  in  the  investigation,  and  if  more  than  three  copies 
are  needed,  they  should  be  made  by  the  Claims  Officer.  In  the  WHMC  sample,  an 
average  of  1.3  months  elapsed  from  the  date  copies  of  the  record  were  ordered 
by  the  Claims  Officer  until  they  were  received.  (See  Appendix  Bl)  This  unaccep¬ 
table  response  time  underscores  the  need  lor  constant  follow-up  after  copies 
have  been  requested. 

Obtaining  copies  of  records  that  are  readable  and  organized  in  proper 
sequence  often  presents  a  more  serious  problen  for  the  Claims  Officer.  Illegible 
copies  are  the  result  of  either  the  poor  quality  of  the  original  entry  or  a 
problem  with  the  copying  process.  Physicians  need  to  be  constantly  reminded 
of  the  importance  of  entering  legible  notes  in  the  chart,  and  records  personnel 
need  to  be  periodically  reminded  of  the  importance  of  making  copies  of  the  high¬ 
est  quality  possible.  At  WHMC,  physicians  were  strongly  encouraged  to  use  a 
name  stamp  instead  of  their  handwritten  signature  at  the  end  of  an  entry  in  the 
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patient's  record.  Illegible  entries  are  of  little  use  to  anyone  who  must  review 
the  record. 

A  related  problem  concerns  the  organization  of  the  medical  record.  Since 
the  original  record  is  often  not  properly  organized  in  accordance  with  AFR  168-h, 
Chapter  12,  the  copies  furnished  to  the  Claims  Officer  will  be  similarly  disor¬ 
ganized.  Even  though  the  Claims  Officer  is  not  responsible  for  proper  mainte¬ 
nance  of  medical  records,  experience  has  shown  that  it  is  easier  to  organize  the 
record  in  proper  sequence  rather  than  returning  it  to  the  records  section  to 
accomplish  this  task.  While  reorganization  of  the  record  entails  a  lot  of  work 
for  the  Claims  Officer,  an  improperly  organized  record  is  one  of  the  most  fre¬ 
quent  criticisms  voiced  by  other  personnel  reviewing  the  claim. 


Chapter  Five 


STANDARD  FORM  95 

Once  the  medical  record  has  been  ordered,  the  claim  form  (Standard  Form  95) 
should  be  scrutinized  for  accuracy  and  completeness.  Occasionally,  the  claim 
must  be  returned  to  the  claimant  to  correct  obvious  defects,  such  as  failing 

i 

to  claim  a  sum  certain,  or  to  sign  the  claim  form.  Of  the  73  claims  comprising 
the  WHMC  sample,  only  seven  were  returned  to  the  claimant  for  correction. 

(See  Appendix  B3)  Another  common  defect  is  the  failure  of  the  claimant  to  cite 
the  specific  basis  for  the  malpractice.  For  example,  in  the  aftermath  of  the 
extensive  publicity  surrounding  the  malpractice  trial  of  an  Air  Force  surgeon 
in  Milwaukee,  a  claim  was  received  citing  absolutely  no  grounds  for  malpractice. 
The  claimant,  however,  alleged  that  since  the  same  surgeon  was  involved  in  his 
case,  malpractice  must  have  been  committed:  The  court  may  impose  the  sanction 
of  dismissal  when  the  information  provided  in  connection  with  the  claim  is  inad- 
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equate  for  the  Air  Force  to  exercise  its  administrative  power  in  resolving  the 
claim.  (3:30)  However,  the  investigation  should  proceed  as  far  as  possible 
without  delay  pending  receipt  of  any  additional  information  requested  from  the 
claimant.  Some  offices  have  developed  form  letters  addressed  to  the  claimant 
acknowledging  receipt  of  the  claim,  and  at  the  same  time  requesting  that  correc¬ 
tions  be  made  or  that  additional  information  be  provided. 

In  addition  to  administrative  defects,  the  Claims  Officer  should  be  alert 
for  affirmative  defenses  revealed  on  the  claim  form.  The  most  common  affirma¬ 
tive  defenses  are  based  on  the  statute  of  limitations  and  on  the  status  of  the 
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party  filing  the  claim.  A  claim  filed  more  than  two  years  after  it  accrues  is 
barred  by  the  statute  of  limitations.  (27:240)  Under  the  Feres  doctrine,  a 
claim  based  on  an  injury  sustained  "incident  to  service",  is  also  barred. 

(9:135)  This  doctrine  operates  to  bar  suits  by  service  members  who  are  victims 
of  malpractice.  Also,  when  death  is  involved,  the  status  of  the  party  filing 
the  wrongful  death  claim  must  comply  with  state  law  in  order  to  be  cognizable. 
The  wrongful  death  statute  of  the  state  where  the  injury  occurred  must  be  con¬ 
sulted  to  determine  the  necessary  and  proper  party  or  parties  to  file  the  claim. 
For  example,  some  statutes  may  require  that  all  injured  parties  be  joined  in 
the  complaint,  while  others  may  permit  one  injured  party  to  sue  on  behalf  of 
all  injured  parties.  27  of  the  73  claims  sampled  at  WHMC  revealed  an  affirma¬ 
tive  defense  on  the  claim  form.  (See  Appendix  BJ)  The  existence  of  an  affir¬ 
mative  defense  simply  creates  another  issue  in  the  case  to  be  investigated  by 
the  Claims  Officer.  It  does  not  excuse  an  investigation  on  the  merits  because 
there  is  always  a  danger  that  the  government  will  lose  on  the  affirmative 
defense,  and  the  case  will  then  proceed  to  trial. 


» 


P 


P 


P 


P 


11 


P 


Chapter  Six 


CLAIMANT  PROFILE 

The  status  of  the  claimant  is  important  to  determining  eligibility  to  file 
a  malpractice  claim.  It  is  also  interesting  to  look  at  the  status  of  the 
claimant  from  the  point  of  view  ol  attempting  to  understand  the  motivation 
behind  the  claim.  Analysis  of  the  status  of  patients  tiling  malpractice  claims 
at  WHMC  suggests  that  a  significant  percentage  of  claims  filed  are  unfounded  and 
unmeritorious.  If  one  draws  a  profile  of  the  typical  claimant  at  WHMC,  it  might 
include  either  an  elderly  dependent  wife  suttering  from  cancer  or  a  premature 
infant  with  brain  damage.  Nearly  two-thirds  of  Lhe  claims  in  the  WHMC  sample 
involved  either  patients  over  dO  or  infants.  CSee  Appendix  Bd)  Also,  about 
one-half  of  the  total  number  of  claimants  suffered  from  serious  chronic  illness 
such  as  cancer  or  heart  disease  before  they  were  admitted  to  the  hospital.  (See 
Appendix  B5)  These  patients  had  a  poor  prognosis  to  begin  with.  Since  high 
risk  patients  filed  most  of  the  malpractice  claims,  one  wonders  if  the  filing  of 
the  claim  was  more  of  a  reaction  to  the  disease  itself,  rather  than  the  result  of 
malpractice  rendered.  Regardless  of  the  claimant's  underlying  motivation,  every 
claim  must  be  investigated  as  though  it  were  meritorious.  Sometimes  the  inves¬ 
tigation  will  disclose  a  basis  for  negligence  unknown  to,  and  not  even  considered 
by,  the  claimant.  When  this  happens,  there  is  a  strong  tendency  to  deny  the 
claim  on  the  theory  that  the  government  has  no  obligation  to  perfect  the  claim 
for  the  claimant.  If  the  claim  is  denied  under  these  circumstances,  the  Clains 
Officer  runs  the  risk  that  the  claimant  will  subsequently  learn  of  the  unclaimed 


negligence  and  use  it  against  the  government  at  trial.  Therefore,  whether  the 
Claims  Officer  recommends  approval  or  denial,  the  important  point  is  to  insure 
that  the  unclaimed  negligence  is  as  thoroughly  investigated  and  reported  as  the 
claimed  negligence,  in  order  that  the  approval  authority  may  make  an  informed 
decision. 

Regarding  other  common  characteristics  of  claimants,  A3  out  of  the  73 
claims  sampled  involved  dependents;  17  involved  retirees;  and  13  were  submitted 
by  active  duty  personnel.  Only  about  10%  of  the  claims  involved  either  active 
duty  or  retired  officers  and  their  dependents.  (See  Appendix  B6)  One  wonders 
whether  the  ratio  of  officers  to  enlisted  personnel  submitting  malpractice 
claims  is  the  same  as  the  ratio  of  officers  to  enlisted  personnel  receiving 
medical  treatment  or  whether  there  is  an  inverse  correlation  between  the  income 
level  of  the  patient  and  the  propensity  to  file  a  malpractice  claim.  It  is  also 
interesting  to  note  that  claimants  who  hire  lawyers  appear  to  be  more  successful. 
Only  12  of  the  73  claims  from  WHOM  were  filed  without  a  lawyer’s  assistance, 
and  only  one  of  the  12  filed  pro  se  was  paid.  In  the  one  claim  filed  pro  se 
which  was  paid,  the  claimant  accepted  a  settlement  of  at  least  $10,000  less  than 
the  government  was  prepared  to  pay  in  the  case.  Although  claimants  represented 
by  lawyers  are  more  successful  than  those  without  legal  representation,  attorney's 
fees  can  be  astronomical.  For  example,  attorney's  fees  in  the  blood  warmer  case 
totaled  $325,000,  and  the  case  was  settled  before  trial!  Attorney's  fees  are 
limited  by  law  to  25%  of  any  judgement  rendered  by  the  court,  or  to  20%  of  any 
settlement  agreed  to  by  the  parties.  (29:207a) 
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Chapter  Seven 


INTERVIEWING  THE  PHYSICIAN 

The  claims  investigation  begins  with  a  review  of  the  medical  record,  and 
at  least  two  reference  works  will  be  necessary  to  understand  it.  The  first  is 
a  good  medical  dictionary.  The  second  is  a  medical  textbook,  such  as  Gray's 
Attorney's  Textbook  of  Medicine,  for  preliminary  research  on  the  medical  issues 
involved.  Once  the  medical  issues  are  understood,  medical  journals  can  be  used 
for  more  advanced  research.  The  Claims  Officer  should  never  undertake  to  inter¬ 
view  the  physician  without  a  good  understanding  of  the  medical  issues  involved, 
and  without  preparing  questions  in  advance.  Many  physicians  have  little 
patience  for  lawyers  who  do  not  do  their  homework. 

The  interview  with  the  physician  can  be  done  either  in  person  or  in  writing. 
Claims  Officers  are  encouraged  to  conduct  the  interview  in  person  and  prepare  a 
written  summary.  Since  a  suinmary  of  the  interview  is  the  work  product  prepared 
by  an  attorney  in  anticipation  of  litigation,  it  is  protected  from  discovery. 
(24:26)  However,  in  many  instances,  particularly  when  the  physician  has  left  the 
area,  it  would  be  more  convenient  to  request  a  written  statement.  The  request 
should  be  accompanied  by  specific  questions  from  the  Claims  Officer,  and  therefore, 
the  written  response  by  the  physician  to  the  questions  should  also  be  considered 
protected  work  product.  (23:862)  Moreover,  a  written  statement  by  the  physician 
tends  to  be  more  complete  and  accurate  than  a  written  summary  prepared  by  the 
Claims  Officer.  The  Claims  Officer  may  find  it  useful  to  conduct  a  preliminary 
interview  in  person,  and  follow  it  with  a  detailed  written  interview.  In  the 


WHMC  sample,  the  Claims  Oiiicer  obtained  175  separate  written  statements  fiom 
physicians  and  prepared  140  separate  physician  interview  summaries.  Either  way, 
the  Key  to  a  successful  interview  is  detailed  advance  preparation. 

The  purpose  of  the  local  interview  is  to  obtain  facts,  and  an  opinion  as 
to  the  quality  of  the  treatment  provided  is  ordinarily  left  to  an  outside 
physician  chosen  by  the  MLC.  The  theory  is  that  a  physician  from  a  different 
hospital  will  be  more  likely  to  conduct  an  impartial  and  unbiased  review  of  the 
case.  However,  in  an  appropriate  case,  the  Claims  Officer  should  consider  an 
expert  review  by  a  physician  from  the  same  facility  where  the  incident  occurred, 
or  even  by  a  physician  fron  a  civilian  institution.  These  alternatives  should 
be  considered  when  the  physician  available  to  the  MLC  does  not  have  sufficient 
expertise  to  render  an  authoritative  opinion.  It  is  not  difficult  to  locate 
the  leading  civilian  or  military  experts  in  a  particular  field  of  medicine,  and 
their  opinions  are  extremely  valuable  and  carry  considerable  weight.  If  a 
civilian  expert  is  selected  to  review  the  case,  and  funds  have  not  been  arranged, 
make  sure  the  civilian  expert  realizes  there  will  be  no  remuneration  for  his 
services.  In  most  cases,  however,  medical  review  by  the  "expert"  selected  by 
the  MLC  is  entirely  satisfactory. 

After  completion  of  the  investigation,  tiie  Claims  Officer  should  send  the 
file  and  medical  record,  accompanied  by  a  detailed  factual  summary  raising  the 
issues  involved,  to  the  MLC  lor  medicolegal  review.  Some  MLC’s  also  require  a 
bricl  summary  of  local  law  on  the  issues  raised  by  the  facts.  The  average  time 
for  medicolegal  review  on  the  WHMC  sample  was  3.34  months.  Therefore,  constant 
follow-up  by  tfie  Claims  Officer  is  recommended.  Although  occasionally  the 
medicolegal  review  does  not  contain  a  discussion  of  all  the  issues  raised  by 
the  Claims  Officer,  generally  the  quality  is  excellent,  and  the  Claims  Olficer 
should  heed  the  advice  and  recommendations  contained  therein. 


Chapter  Eight 

7- POINT  MEMORANDUM 

The  7-point  memorandum  should  be  started  immediately  upon  receipt  of  the 
medicolegal  review.  Basically,  it  contains  a  discussion  of  the  facts,  law, 
and  a  recommended  disposition  of  the  claim.  If  the  facts  are  set  out  in  detail 
in  the  medicolegal  review,  they  need  to  be  repeated  in  the  memorandum  only  to 
the  extent  necessary  to  raise  and  discuss  the  issues  in  the  case.  In  the  event 
of  a  difference  of  opinion  between  the  MLC  and  the  Claims  Officer,  the  Claims 
Officer's  judgement  on  the  facts  will  be  given  more  weight,  because  he  is  in 
the  best  position  to  know  the  facts.  After  setting  out  the  facts,  the  state 
law  on  medical  malpractice  is  briefed.  The  legal  research  of  the  Claims  Officer 
should  always  be  saved,  because  many  of  the  cases  can  be  cited  in  future  memo¬ 
randums.  Although  the  MLC  will  usually  attempt  to  cite  state  law  derived 
from  works  such  as  Medical  Malpractice  by  Louisell  and  Williams,  the  Claims 
Officer  should  always  do  individualized  research  using  the  Federal  Reporters 
and  cite  only  the  cases  whicli  are  most  on  point.  The  Claims  Officer's  opinion 
and  recommendation  should  flow  naturally  from  the  discussion  of  the  facts  and 
law.  The  strong  tendency  to  take  a  "fighting  stance"  should  be  avoided  in  a 
losing  case.  II  exposure  is  great,  the  Claims  Officer  should  recommend  settle¬ 
ment.  Settlement  of  a  meritorious  claim  by  the  Air  Force  will  most  likely  be 
for  an  amount  substantially  less  than  settlement  by  the  U.S.  Attorney,  or  than 
by  losing  a  law  suit  in  federal  court.  On  the  other  hand,  in  a  close  case,  the 
best  policy  is  probably  to  recommend  denial.  In  determining  whether  to 
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recommend  payment  or  denial,  the  Claims  officer  must  put  aside  personal  feelings, 
and  do  what  is  best  for  the  Air  Force.  For  instance,  because  malpractice  cases 
often  involve  very  unfortunate  personal  circumstances,  it  is  easy  to  feel  sorry 
for  the  claimant  and  to  let  feelings  of  sympathy  cloud  professional  judgement. 
Sometimes  the  tendency  to  feel  sorry  for  the  claimant  is  compounded  by  sympathy 
for  the  physician  involved  who  might  also  rather  have  the  government  settle  the 
claim  administratively,  rather  than  having  to  undergo  the  trauma  and  publicity 
of  a  trial.  However,  the  Claims  Officer  must  not  allow  personal  feelings  towards 
the  claimant  or  the  physician  to  interfere  with  his  determination  of  liability. 

One  last  point  on  the  7-point  memo:  be  brief  and  to  the  point.  It  is  not 
necessary  to  write  a  book.  Time  should  be  spent  uncovering  the  facts  rather 
than  writing  a  law  review  article.  Zero  in  on  the  critical  issues  and  concen¬ 
trate  on  the  discussion  of  those  issues. 


Chapter  Nine 


DAMAGLS 

Once  settlenent  is  recommended,  the  Claims  Officer  should  recommend  a 
settlement  amount.  The  calculation  and  discussion  of  damages  is  olten  the  weak¬ 
est  part  of  the  claims  investigation.  It  usually  consists  solely  of  finding 
the  verdict  expectancy  in  a  similar  case  from  the  Personal  Injury  Valuation 
Handbook  (PIVH),  Verdict  Research,  Inc.,  and  adjusting  this  figure  for  local 
differences  and  inflation.  Even  though  verdict  expectancies  in  the  PIVH  are 
based  on  actual  cases,  many  plaintiff's  attorneys  distrust  this  method  of 
calculating  damages .  Hince  each  malpractice  case  is  different,  their  mistrust 
is  well-founded  if  the  PIVH  is  used  as  the  exclusive  basis  for  calculating 
damages.  In  addition  to  using  the  PIVH  to  calculate  damages,  the  Claims 
Officer  must  also  independently  analyze  each  element  of  damages  in  every  case. 

Analysis  of  the  elements  of  damages  in  every  malpractice  case  involves 
three  phases:  identification  of  the  elements  recognized  by  law;  proof  of  the 
existence  of  damages  under  each  element  recognized;  and  measuring  the  extent  of 
damages  under  each  element.  In  each  phase,  the  law  of  the  state  where  the 
injury  occurred  is  controlling.  (Iu:10h7) 

1'hc  first  phase  involving  identification  of  the  elements  of  damages  is 
normally  routine  because  laos t  courts  recognize  standard  elements  in  medical 
malpractice  cases.  The  elements  commonly  recognized  are  past  and  future  medi¬ 
cal  expenses,  past  and  future  pain  and  suffering,  and  loss  or  dimunition  of 
earning  capacity.  (.7:621)  In  addition  to  these  standard  elements,  courts  in 
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recent  cases  have  recognized  such  additional  elenents  as  the  loss  of  enjoy¬ 
ment  of  life,  deprivation  of  nornal  life  expectancy,  and  loss  of  consortium 
(16:283) 

Once  the  elenents  of  damages  nave  been  identified,  the  Claims  Officer 
nust  determine  whether  there  is  any  evidence  of  damages  under  these  elements. 

It  goes  almost  without  saying  that  damages  must  be  proven  by  competent  evi¬ 
dence,  and  will  not  be  based  on  mere  speculation.  (8:621)  In  the  face  ol 
uncertain  prognosis  and  conflicting  evidence,  the  phase  of  proving  the  exis¬ 
tence  of  damages  is  often  very  difficult.  In  proving  damages,  the  Claims 
Officer  must  first  determine  whether  the  claimant  has  been  or  will  be  reim¬ 
bursed  for  damages  from  collateral  sources.  Such  reimbursement  is  quite 
common  in  medical  malpractice  claims  under  the  1TCA  because  many  claimants 
receive  benefits  for  the  injury  from  other  federal  sources,  such  as  medical 
care  and  disability  pensions.  Under  the  collateral  source  rule,  compensation 
for  the  loss  received  by  the  claimant  from  a  collateral  source,  wholy  independ¬ 
ent  from  the  wrong-doer,  cannot  be  set  up  by  the  latter  in  mitigation  or 
reduction  iti  damages.  In  the  typical  case  of  the  military  dependent 

filing  a  malpractice  claim,  the  claimant  will  most  often  have  received  medical 
treatment  free  of  charge  at  a  government  medical  facility,  and  will  also  receive 
additional  free  treatment  ii  needed  in  the  future.  In  this  event,  there  is 
strong  support  for  the  proposition  that  the  USA1 ,  sued  under  the  Fit A, 
sliould  not  have  to  pay  damages  that  will  be  paid  under  some  other  federal 
program  -  this  would  amount  to  double  compensation.  (2:A9)  Accordingly,  in 
the  case  involving  a  serviceman  injured  outside  the  scope  of  his  military  duties, 
a  <0h  disability  pension  and  the  cost  ot  government  medical  care,  were  both 
deducted  from  an  award  made  under  the  FTC A.  (11:355) 
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Once  the  existence  of  damages  has  been  established,  the  Claims  Otficer 
must  then  determine  the  amount  recommended  for  payment.  In  this  regard,  each 
element  of  damages  should  be  priced  out  separately.  Annuity  tables  may  be  used  4 

to  calculate  the  present  value  of  future  medical  expenses  and  diminished 
earning  capacity.  For  example,  again  in  the  blood  warmer  case,  the  claimant 
proved  that  $1,814,959  would  be  needed  for  medical  expenses  over  the  27-year  "  , 

life  expectancy  of  the  injured  infant.  The  annuity  tables  provided  the  present 
amount  ($87,650)  which  compounded  annually  at  27.  (9/i  return  less  77.  inflation) 
for  27  years  would  yield  $1,814,959.  Also,  with  evidence  of  expected  future  < 

earnings  over  the  average  adult  work  life,  the  annuity  tables  were  used  in  a 
similar  fashion  to  compute  the  present  value  of  diminished  earning  capacity. 

Pain  and  suffering  are  obviously  more  subjective,  but  these  elements  still  must  < 

be  analyzed  in  light  of  the  seriousness  of  the  injuries. 

Once  the  settlement  value  has  been  determined,  the  Claims  Officer  should 
recommend  the  method  of  payment.  For  example,  when  the  settlement  amount  is  i 

large,  it  is  often  advantageous  to  structure  a  settlement  so  that  payments  are 
made  at  regular  intervals  in  the  future,  instead  of  in  one  lump  sum.  by 

structuring  the  settlement,  the  government  saves  considerable  interest  which  i 

would  be  earned  by  the  injured  party  in  a  lump  sum  settlement.  A  structured 

settlement  also  results  in  considerable  savings  because  future  payments  are 

made  in  cheaper  dollars  due  to  inflation.  One  popular  way  to  structure  a 

settlement  is  to  set  up  a  revertionary  trust.  The  trust  is  initially  funded 

by  an  amount  expected  to  produce  enough  income  to  cover  medical  expenses  and 

other  compensation,  and  typically  gives  the  trustee  the  power  to  invade  the 

corpus  to  cover  deficiencies.  The  advantage  of  a  trust  is  that  the  corpus  is 

returned  to  the  treasury  upon  termination  of  the  trust,  so  the  government 
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actually  pays  only  ior  the  use  of  the  money.  Another  advantage  is  that  the 


trustee  will  insure  that  payments  are  made  only  lor  the  purpose 
for  medical  expenses.  Although  attorney's  fees  are  the  same  in 
settlement  as  a  lump  sun  settlement,  most  plaintiff’s  attorneys 
get  as  much  of  the  settlement  up  front  as  possible. 


i 


I 


i 


intended,  i.e. 
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Chapter  Ten 


STANDARD  UK  CARL 

The  vast  majority  of  medical  malpractice  cases  turn  on  the  facts,  not  the 
law.  This  is  not  to  say  that  the  law  is  unimportant,  but  rather  to  re-empha¬ 
size  the  importance  of  timely  fact  linding.  The  lav,  can  be  researched  anytime, 
while  the  facts  are  often  fleeting.  About  93«  o  the  Claims  Officer’s  tine 
should  be  spent  investigating  the  facts,  and  about  spent  on  researching  the 
law  and  writing  the  7-point  memorandum.  Nevertheless,  a  brief  discussion  of 
the  law  might  be  helpful  in  directing  the  individualized  research  of  the  Claims 
Officer. 

Since  medical  malpractice  is  a  tort,  it  is  not  surprising  that  the  same 

formula  used  to  analyze  negligence  cases  in  tort  law  is  used  in  malpractice 

cases.  Thus  it  has  been  said  that: 

A  prima  iacie  case  of  medical  malpractice  must  normally  consist  of 
evidence  which  establishes  the  applicable  standard  of  care,  demon¬ 
strates  that  the  standard  has  been  violated,  and  develops  a  causal 
relationship  between  the  violation  and  the  harm  complained  of... 

(13 : 947) 

and  that: 

A  malpractice  action  does  not  lie  unless  the  physician  violates  a 
duty  of  care  owed  the  patient  nor,  even,  then  unless  the  physician's 
breach  of  duty  proximate ly  causes  the  injury  complained  of  by  the 
patient. . . (12:692) 

In  every  case,  the  claimant  must  establish  the  existence  of  a  duty  owed 
by  the  doctor,  breach  of  that  duty,  and  damages  proximately  caused  by  the  breach. 
The  duty  attaches  whenever  a  physician  undertakes  to  render  care  to  another  , 


thereby  creating  a  professional  relationship  with  a  corresponding  duty  ol  care 
to  the  recipient.  (31:8)  The  question  of  when  the  doctor/patient  relation¬ 
ship  is  entered  into  arises  in  civilian  hospitals  in  the  context  ol  determin¬ 
ing  whether  a  physician/patient  relationship  was  in  tact  established.  This 
issue  is  not  so  common  in  military  cases  because  the  military  patient  has  the 
statutory  right  to  receive  treatment  in  military  facilities.  (26:107a)  The 
issue  in  a  nilitary  treatment  facility  is  usually  not  whether  a  physician/ 
patient  relationship  has  been  established,  but  whether  the  treatment  rendered 
neasured  up  to  professional  standards.  Therefore,  little  time  needs  to  be 
devoted  to  the  concept  of  duty. 

Although  the  proximate  cause  issue  appears  much  more  frequently  in  mal¬ 
practice  cases  than  the  duty  issue,  a  great  deal  of  discussion  is  not  required 
on  this  issue  either,  primarily  for  two  reasons,  first,  even  though  the  deter¬ 
mination  of  proximate  cause  is  often  more  difficult  in  malpractice  cases  because 
the  patient  is  ordinarily  sick  or  injured  prior  to  receiving  treatment,  the 
concept  and  terminology  of  proximate  cause  are  the  same  in  malpractice  cases 
as  in  general  tort  law.  Second,  experience  lias  shown  that  once  negligence  has 
been  proven  in  malpractice  cases,  many  courts  are  prone  to  bootstrap  proximate 
cause  in  order  to  find  in  favor  of  the  suffering  claimant. 

Since  the  issue  of  damages  has  already  been  discussed,  the  only  issue 
remaining  is  the  standard  of  care  required  of  the  physician,  and  this  issue 
needs  to  be  discussed  in  greater  detail.  In  looking  at  the  standard  of  care 
employed  in  the  state  where  the  injury  occurred,  it  might  be  helpful  to  think 
of  a  continuum  with  the  "locality  rule"  at  one  end,  and  the  "medical  community 
rule"  at  the  opposite  end.  The  "locality  rule"  imparts  a  geographic  standard 
for  malpractice  by  holding  that  physicians  and  surgeons  are  not  negligent  if 
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they  exercise  that  decree  of  care  and  skill  which  is  usually  possessed  and 
exercised  by  practitioners  of  their  profession  in  the  same  locality  or  community 
(6:918)  The  primary  question  arising  in  the  application  of  the  "locality  rule" 
is  whether  or  not  the  treatment  provided  is  customary  in  the  sane  or  similar 
locality  where  the  physician  practices.  One  controversial  feature  of  the 
"locality  rule"  is  that  physicans  are  held  to  differing  standards  of  profes¬ 
sional  competence  depending  on  the  location  of  their  practices.  For  example, 
a  physician  with  a  small  general  practice  in  a  rural  area  would  not  be  held 
to  the  same  high  standard  of  care  as  the  physician  working  in  a  large  metro¬ 
politan  medical  center.  Regardless  of  the  emphasis  on  custom  and  geography, 
the  "locality  rule"  is  still  the  rule  used  in  the  majority  of  jurisdictions 
to  establish  the  standard  of  care  used  in  malpractice  cases.  (32:43) 

At  the  opposite  end  of  the  spectrum  is  the  "medical  community  rule"  which 
imposes  a  standard  of  care  derived  from  the  medical  community  at  large,  rather 
than  from  an  insular  segment  of  the  community  based  on  geographical  boundaries. 
This  rule  assumes  that  there  is  a  body  of  knowledge  and  skill  extant  in  the 
profession  as  a  whole  that  individual  physicians  must  master,  regardless  of 
the  location  of  their  practice.  Most  of  the  time  this  rule  would  impose  a 
higher  standard  of  care  than  the  "locality  rule".  The  most  apparent  use  of 
the  "medical  community  rule"  occurs  in  the  field  of  medical  specialization 
where  various  specialists  are  held  to  a  national  standard  of  care.  For  example, 
specialists  in  obstetrics  and  gynecology  are  nationally  licensed  after  taking 
nationwide  examinations  and  are  held  to  a  higher  standard  of  care  than  general 
practitioners  in  similar  cases.  (18:123) 

A  number  of  niches  have  been  carved  out  in  between  the  extremes  in  the 
standards  of  care  imposed  by  the  "locality  rule"  and  the  "medical  community  rule 


A  court  which  prefers  a  broader  standard  typically  rejects  the  "locality  rule” 
by  saying  in  effect  that  although  custom  is  one  factor  to  be  considered  in 
determining  whether  a  physician  exercised  due  care,  conformity  to  custom  is 
not  in  itself  the  exercise  of  care  as  a  matter  of  law.  (15:283)  After  reject¬ 
ing  the  "locality  rule"  as  parochial,  the  court  might  lay  down  a  very  general 
standard  such  as  to  require  a  physician  to  exercise  that  degree  of  care  which 
a  reasonable  and  prudent  person  in  the  same  profession  would  have  exercised 
in  the  sane  or  similar  circumstances .  (17:808)  The  courts  have  also  broadened 

the  "locality  rule"  by  combining  it  with  various  external  criteria.  For  exam¬ 
ple,  the  "locality  rule"  has  been  modified  by  references  to  the  teachings  of 
medical  colleges  (5:918),  the  state  of  the  medical  profession  (1:369),  and 
the  advances  in  the  medical  profession  (19:1342).  Further  departures  from  the 
"locality  rule"  have  been  made  by  reference  to  discrete  subgroups  within  the 
overall  medical  community.  Thus,  courts  have  measured  physicians’  competence 
against  t ho  competence  level  ol  a  "substantial  segment  of  the  medical  community" 
(22:989),  or  even  by  a  "respectable  minority"  of  the  community.  (14:897) 
other  modifications  to  the  "locality  rule"  would  require  consideration  of  any 
written  standards  published  by  the  medical  community  itself  (4:149)  and 
the  resources  available  in  the  local  cojnmunity.  (20:1342)  Thus,  it  would  seem 
reasonable  to  hold  physicians  to  any  written  standards  which  were  self-imposed, 
such  as  local  hospital  by-laws  and  operating  procedures,  or  even  to  external 
standards  of  various  health  organizations  and  accreditation  agencies.  In  meas¬ 
uring  a  physician's  competence,  it  would  also  be  reasonable  to  consider  the 
medical  facilities  and  equipment  available  to  work  with. 

This  overview  is  meant  only  to  provide  a  framework  from  which  to  begin 
individualized  research  in  the  appropriate  jurisdiction.  In  determining  tiie 


Chapter  Eleven 


SUMMARY 

Using  claims  data  on  73  claims  filed  at  WHMC  as  a  backdrop,  this  paper  has 
taken  the  new  Claims  Officer  through  the  process  of  investigating  medical 
malpractice  claims,  beginning  with  the  identification  of  an  incident  which  might 
result  in  a  claim,  and  ending  with  the  drafting  of  the  7-point  memorandum.  It 
was  not  meant  to  be  all-inclusive  because  there  are  other  works  on  the  subject, 
but  rather  to  be  a  handy  guide  hitting  upon  the  high  points  in  the  claims  inves¬ 
tigation  process. 

After  laying  a  foundation  using  a  sample  of  73  malpractice  claims  from 
WHMC  during  1978-1982,  the  paper  began  with  a  short  discussion  of  cases  involving 
defective  medical  equipment.  This  subject  was  chosen  because  a  great  deal  is  not 
written  on  cases  involving  defective  hospital  equipment,  and  such  cases  could  be 
more  prevalent  in  the  future  as  the  operation  and  maintenance  of  hospital  machin¬ 
ery  becomes  increasingly  more  complex.  Next,  the  paper  discussed  how  to  identify 
incidents  and  injuries  which  could  result  in  malpractice  claims.  Here,  the 
importance  of  timely  identification  of  potential  claims  was  stressed.  Next,  the 
paper  discussed  the  critical  role  of  the  medical  records  in  a  malpractice  claim, 
and  the  devastating  impact  that  missing  or  unreadable  records  have  on  the  govern¬ 
ment's  case.  After  medical  records,  the  paper  went  into  some  common  defects  and 
defenses  that  an  alert  Claims  Officer  may  find  on  the  face  of  the  claim  form. 
Next,  the  paper  discussed  some  similarities  and  common  characteristics  of  claim¬ 
ants  that  were  present  in  the  WHMC  sample.  The  purpose  of  this  discussion  was 


not  to  deride  claimants,  but  to  help  the  Claims  Officer  understand  the  motives 
of  some  claimants  and  to  be  aware  of  both  the  mental  and  physical  status  of 
persons  who  file  malpractice  claims.  The  next  area  involved  the  extremely 
important  job  of  interviewing  the  physician  involved  in  a  malpractice  claim. 

The  keys  to  doing  this  job  well  are  advance  preparation  and  selecting  the  inter¬ 
view  method  that  best  fits  the  situation.  Next,  the  importance  of  brevity  and 
objectivity  was  stressed  in  drafting  the  7-point  memorandum.  The  issue  of 
damages  was  discussed  next  in  some  detail  due  to  the  weakness  of  this  area  in 
many  claims  investigations.  The  paper  dealt  not  only  with  the  important  area 
of  proving  damages  in  malpractice  cases,  but  also  in  the  equally  important  area 
of  structuring  damage  awards  once  proven.  The  last  area  covered  in  the  paper 
gave  a  brief  analysis  of  the  law  in  medical  malpractice  cases,  emphasizing 
the  standard  of  care  used  by  the  courts  to  determine  liability.  The  purpose 
of  this  last  section  was  to  give  the  Claims  Officer  a  flavor  of  the  language 
and  legal  rules  used  by  the  courts  in  adjudicating  complex  malpractice  cases. 
From  this  analysis  as  a  starting  point,  the  Claims  officer  should  be  better 
prepared  to  do  the  detailed  individual  research  required  in  each  case. 

before  concluding,  it  is  appropriate  to  point  out  several  deficiencies  in 
the  claims  program  that  the  new  Claims  Officer  should  be  aware  of,  and  perhaps, 
overcome.  The  first  deficiency  involves  manpower  and  is  divided  into  two  parts 
The  first  part  involves  the  process  currently  used  by  manpower  officials  to 
calculate  authorized  manning  levels  for  the  claims  function,  basically,  man¬ 
power  authorizations  required  to  perform  the  malpractice  investigations  are 
computed  in  the  same  manner  as  authorizations  required  to  perform  routine 
claims  investigations.  In  other  words,  the  same  workload  factors  are  used  in 
computing  authorizations  for  all  types  of  claims  investigations.  Medical  mal¬ 
practice  claims  are  sufficiently  unique  both  in  terms  of  substance  and  the 


investigation  time  involved,  that  they  should  be  categorized  separately  in  the 
process  of  computing  manpower  authorizations.  The  second  manpower  issue  seen 
as  a  deficiency  in  the  claims  program  is  the  unspoken,  but  common,  practice  of 
assigning  the  most  junior  attorney  in  the  legal  office  as  Claims  Officer.  Just 
in  terms  of  management  of  Air  Force  resources,  not  to  mention  the  morale  con¬ 
nection,  the  claims  branch  is  one  of  the  most  important,  if  not  the  most  import¬ 
ant,  branch  in  the  legal  office.  With  the  present  emphasis  on  fraud,  waste, 
and  abuse  of  government  resources,  it  is  difficult  to  imagine  how  the  Staff 
Judge  Advocate  can  consider  filling  the  Claims  Officer  position  with  inexperi¬ 
enced  personnel. 

A  second  weakness  in  the  claims  program  that  a  new  Claims  Officer  should 
be  aware  of  involves  the  lack  of  specialized  training  in  medical  malpractice 
for  Claims  Officers.  Presently,  most  Claims  Officers  receive  only  limited  train¬ 
ing  in  malpractice  cases  at  JASOC  (Judge  Advocate  Staff  Officer  Course),  and 
at  the  Claims  and  Tort  Litigation  Course  offered  by  the  JAG  school  at  Maxwell 
AFB.  This  training  is  adequate  for  a  Claims  Officer  at  bases  processing  only 
a  limited  number  of  malpractice  claims,  but  is  not  adequate  for  the  Claims 
Officer  at  a  base  processing  a  significant  number  of  malpractice  cases.  There¬ 
fore,  as  a  minimum,  Claims  Officers  supporting  either  a  USAF  Medical  Center  or 
a  regional  hospital  should  receive  additional  specialized  training  in  malpractice 
cases.  The  training  proposed  would  not  be  as  comprehensive  as  currently  provided 
to  prospective  MLC's,  but  would  be  more  comprehensive  than  afforded  in  either 
of  the  courses  stated  above.  In  support  of  additional  training,  it  is  important 
to  re-emphasize  that  the  Claims  Officer,  and  not  the  MLC,  is  responsible  for 
investigating  malpractice  claims.  On  many  occasions  the  MLC  is  so  preoccupied 
with  other  internal  hospital  natters  that  the  Claims  Officer  may  find  it  diffi¬ 
cult  to  get  the  indepth  advice  needed  on  a  particular  malpractice  case. 


The  last  pitfall  for  the  new  Claims  Officer  to  be  aware  of  concerns  the 
process  by  which  claims  are  settled.  Due  to  the  high  amounts  claimed  in  mal¬ 
practice  cases,  settlements  are  usually  negotiated  by  JACC  or  Justice  Department 
attorneys.  Although  the  Claims  Officer  is  the  person  who  is  most  familiar  with 
the  facts  and  circumstances  of  the  case,  he  is  rarely  involved  in  the  settlement 
negotiation  process.  It  confounds  reason  that  the  person  who  is  most  familiar 
with  the  case  is  left  out  of  the  negotiating  process.  Not  only  is  the  Claims 
Officer  the  person  most  familiar  with  the  facts  in  the  case,  but  he  is  also 
the  only  person  in  a  position  to  evaluate  intangible  factors,  such  as  witness 
demeanor,  which  often  have  a  great  impact  on  the  merits  of  a  case.  Moreover, 
the  Claims  Officer  usually  is  quite  familiar  with  the  claimant's  attorney,  and 
is  in  the  best  position  to  evaluate  the  strength  of  the  claimant’s  determination 
on  certain  issues,  particularly  on  the  amount  of  damages  demanded  by  the  claim¬ 
ant.  Headquarters  attorneys  are  not  in  as  good  of  a  position  as  the  Claims 
Officer  to  evaluate  the  claimant's  demands,  and  to  negotiate  a  favorable  settle¬ 
ment  for  the  government.  Because  of  his  proximity  to  the  case,  a  properly 
trained  Claims  Officer  is  in  the  best  position  to  negotiate  and  structure  a 
settlement  which  is  most  advantageous  to  the  government. 
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Appendix  A 


DATA  CATEGORIES 


Category  1  -  Nature  of  the  claim. 

This  category  includes  the  claimant's  specific  allegation  of  malpractice;  the 
organ  or  body  part  involved  in  the  malpractice  allegation;  the  hospital  service 
providing  treatment  to  the  claimant;  and  the  status  of  the  person  providing  the 
treatment  forming  the  basis  of  the  claim,  i.e.,  doctor,  nurse,  orderly. 

Category  2  -  Status  of  the  claimant. 

This  category  includes  the  age  of  the  claimant;  the  pre-existing  health  of  the 
claimant;  and  the  military  status  of  the  claimant,  i.e.  active,  retired,  dependent. 

Category  3  -  Claims  data. 

This  category  includes  the  amount  of  the  claim;  the  date  of  the  incident  of  mal¬ 
practice;  the  date  that  the  claim  was  signed  by  the  claimant  and  received  by  the 
SJA;  whether  or  not  the  claimant  was  represented  by  an  attorney;  and  whether  or 
not  an  administrative  defect  or  a  legal  defense  was  revealed  on  the  face  of  the 
claim  form  (SF  95). 


Category  A  -  Claims  processing  times. 

This  category  includes  the  date  the  medical  records  were  ordered  by  the  Claims 

Officer;  the  number  of  physicians  interviewed  by  the  Claims  Officer  and  the  date 

of  each  interview;  the  date  that  the  claims  file  was  forwarded  to  the  MLC;  the  * 

number  of  physicians  interviewed  by  the  MLC  and  the  date  of  each  interview;  the 

date  of  the  medicolegal  review;  the  recommendation  of  liability  by  the  SJA  and 

the  date  the  7-point  memorandum  was  forwarded  to  JACC;  the  recommendation  of 

liability  by  JACC  and  the  date  the  recommendation  was  made;  and  whether  suit  was 

filed  when  tne  claim  was  denied. 
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Appendix  B 


DATA  FROM  73  MEDICAL  MALPRACTICE  CLAIMS  FILED  AT 
KILFORD  HALL  MEDICAL  CENTER  FROM  1978  TO  1982 

1.  Data  relating  to  the  lengthy  delay  encountered  in  receiving  copies  oi  medical 
records  from  the  hospital. 

There  is  no  requirement  to  record  the  dates  that  medical  records  were  requested 
and  the  dates  they  were  received;  however,  these  dates  were  ascertained  ire::, 
informal  notes  existing  in  26  of  the  73  claims  files  available  for  examination. 

2.  Data  relating  to  defects  commonly  found  in  completing  the  claims  for;.;  (Si  95). 

Of  the  seven  claims  forms  returned  to  the  claimant  due  to  defective  completion, 
three  required  additional  information  supporting  the  basis  of  the  claim;  one 
required  the  signature  of  the  claimant;  one  required  completion  on  the  correct 
claim  form;  and  two  required  completion  of  age  of  the  claimant  and  date  of  the 
claim. 

3.  Data  relating  to  claims  in  which  an  affirmative  defense  was  revealed  on  the 
face  of  the  claim  form. 

Of  the  27  claims  in  which  an  affirmative  defense  was  raised,  15  claims  were 
subject  to  a  statute  of  limitation  defense;  5  were  subject  to  a  Feres  defense; 

5  were  subject  to  both  a  statute  of  limitation  and  a  Feres  defense;  and  2  were 
subject  to  dismissal  due  to  submission  by  improper  parties. 

4.  Data  regarding  the  age  of  the  claimants. 

Out  of  the  73  claims  examined,  31  were  submitted  by  patients  over  40  years  of 
age,  and  10  were  submitted  on  behalf  of  newborn  infants. 

5.  Data  relating  to  the  nature  of  the  claimant's  underlying  pre-existing  illness. 

Of  the  37  claims  involving  patients  suffering  from  long-term  illness,  15 
suffered  from  some  form  of  cancer,  and  seven  suffered  from  circulatory  problems. 

6.  Data  relating  to  the  officer  or  enlisted  status  of  the  person  filing  the  claim. 
Eight  out  of  the  73  claims  examined  were  submitted  by  officers  or  officers' 
dependents,  while  the  remainder  were  submitted  by  enlisted  personnel  and  their 
dependents . 


52 


BIBLIOGRAPHY 


Cases 

1.  Brandon  v.  Art  Centre  Hospital,  366  F.  2d  3o9(19o6). 

2.  Brooks  v.  United  States,  337  U.S.  49(1948),  Kubrick  v.  United  States, 

444  U.S.  111(1979),  Elliot  v.  United  States,  329  F.  Supp.  621(1971). 

3.  Cunnings  v.  United  States,  449  F.  Supp.  40(1978). 

4.  Darling  v.  Charleston  Community  Memorial  Hospital,  200  N.E.  2d  149(1964). 

5.  Davis  v.  Duplantis,  448  F.  2d  918(1971). 

6.  Davis  v.  Duplantis,  448  F.  2d  918(1971),  Down  v.  American  Employee's 

Insurance  Company,  423  F.  2d  1160(1970). 

7.  Elliot  v.  United  States,  329  F.  Supp.  621(1971). 

b.  Elliot  v.  United  States,  329  F.  Supp.  621(1971),  Treuman  v.  United  States, 

180  F.  Supp.  172(1960). 

9.  Eeros  v.  United  States,  340  U.S.  135(1950). 

10.  Foskey  v.  United  States,  490  F.  Supp.  1047(1949). 

11.  Hale  v.  United  States,  416  F.  2d  355(1969). 

12.  Johnson  v.  United  States,  547  F.  2d  692(1976). 

13.  Kasberg  v.  Washington  Hospital  Center,  Inc,,  394  F.  2d  947(1968). 
lu.  Leech  v.  Bralliar,  275  F.  Supp.  897(1967). 

15.  McNeil  v.  United  States,  519  F.  Supp.  283(1981). 

16.  McNeil  v.  United  States,  519  F.  Supp.  283(1981),  Rogers  v.  Okin,  478 

F.  Supp.  1342(1979). 

17.  Morgan  v.  Sheppard,  188  N.L.  2d  808. 

1».  Robbins  v.  Footer,  553  F.  2d  123(1977). 

19.  Rogers  v.  Okin,  478  F.  Supp.  1342(1979). 


> 


33 


CONTINUED 


2u.  Rogers  v.  Ukin,  478  F.  Supp.  13*42(1979). 

21.  Sheppherd  v.  McGinnis,  131  N.W.  2d  475(196*4). 

22.  Soles  v.  United  States,  522  F.  Supp.  989(1981). 

23.  Sprague  v.  director,  688  F.  2d  8o2(1982). 


24.  Fed.  Rules  Cov.  I’roc.,  Rule  2o(b)(3),  28  U.S.C.A. 

25.  Fed.  Rules  Cov.  I’roc.  ,  Rules  20-37,  28  U.S.C.A. 

26.  1U  U.S.C.A.  §1U74. 

27.  28  U.S.C.A.  §24Ul(b). 

28.  28  U.S.C.A.  §2674. 

29.  28  U.S.C.A.  §2678. 

Other  Sources 

30.  25  C.J.S.  Damages  §91(1). 

31.  King,  Joseph  11.,  The  Law  of  Medical  Malpractice,  St.  Paul,  Minn.; 

Publishing  Co.,  1977. 

32.  King,  Joseph  J.,  The  Law  ol  Medical  Malpractice,  St.  Paul,  Minn.: 

Publishing  Co.,  1977. 


i 


34 


I 


West 

West 


INDEX 


Affirmative  defenses,  1U,11 
Attorney's  fees,  13 
Calculating  damages,  20 
Claimant  characteristics,  13 
Collateral  source  rule,  19 
Damages,  18 
Defective  claims,  10 
Defective  equipment,  3 
Elements  of  damages,  18 
Expert  review,  15 
I.G.  report,  5 
Interviews,  14 
Indemnification,  4 
Isolating  equipment  &  records,  3 
Medical  records,  altered,  7 
Medical  records,  clinical,  8 
Medical  records  copies,  8 
Medical  records,  legible  entries,  8 
Medical  records,  missing,  7 
Medical  records  organization,  9 
Medical  records,  security,  7 
Medico-legal  review,  15 
Memorandum,  7-point,  16 
Motivation  of  claimant,  12 
Photographing  equipment,  3,4 
Physician  interview,  14 
Recalcitrant  witnesses,  0 
Sources  of  information,  5 
Standard  Form  95,  10 
Structured  settlements,  20 
Trusts,  20 

Unclaimed  malpractice,  12 
Work  product,  14 


35 


